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A. THE PARTIES

1. The Applicant, Agiliss Ltd., is a private company duly incorporated under the
laws of the Republic of Mauritius. It is a legal person and resident of the Republic of
Mauritius, within the meaning of Article 26 of the COMESA Treaty (herein after the
Treaty). The Treaty established the Common Market for Eastern and Southern
Africa (herein after COMESA)

2 The Respondent, The Republic of Mauritius, is a member of COMESA as
specified under Article 1(2) of the Treaty.

8. The 15t Co-Respondent is COMESA established under Article 1 of the Treaty.

4, The 2" Co-Respondent is the Secretary General of The Common Market and
is the Chief Executive Officer and in that capacity is an embodiment of its legal

personality as provided under Article 17(2) of the Treaty.

5. The 3™ Co-Respondent is the Minister of Foreign Affairs, Regional Integration,

and International Trade of the Republic of Mauritius.

6. The 4" Co-Respondent is the Minister of Finance and Economic Development

of the Republic of Mauritius.

B. INTRODUCTION

F o This is a Reference filed by the Applicant seeking primarily an order prohibiting
the Respondent from imposing any customs duty and other non-tariff barriers on the
imports of edible oils into the Republic of Mauritius from COMESA and other ancillary
reliefs. The Refence is opposed, and the Respondents have raised a preliminary issue

challenging the Court’s jurisdiction coupled with one procedural objection.
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C. BACKGROUND

8. On 5th November 1993, the Republic of Mauritius signed the COMESA Treaty
and ratified it on 8th December 1994. By the year 2000, all Member States of COMESA
were required under Article 46 of the Treaty, to eliminate customs duties and other
charges of equivalent effect imposed on goods eligible for Common Market tariff
treatment. On 29th October 2000, the COMESA Council of Ministers issued a Legal
Notice requiring Member States to issue legal or statutory instruments by 31st October
2000 putting into effect the elimination of customs duties and other charges as
required by Article 46 of the Treaty. After the afore stated date, no duties should have
been levied by a member state on products originating from other member states of
COMESA, unless safeguard measures under Article 61 of the Treaty are applicable.

The Republic of Egypt and the Republic of Mauritius are member states of COMESA.

9. In its Reference filed in this Court, the Applicant alleges that it is principally an
importer and distributor of staple food in the Republic of Mauritius with the edible oil
segment representing 30% of its business turnover. The Applicant further pleaded that
since March 2012 it imported pure refined edible oil namely, pure soya bean oil under
H.S. Code 1507.90.00, pure sunflower oil under H.S. Code 1512.19.00 and blended
vegetable oil under H.S. Code 1517.90.10 originating from the Republic of Egypt
covered by a valid Certificate of Origin issued in accordance with Article 48 of the
Treaty and Rule 10 of the COMESA Protocol on Rules of Origin.

10. By letter dated 14 November 2018 the Respondent notified the Secretary
General of COMESA of its intention to impose a Safeguard Measure on imports of
edible oils originating from the COMESA region, pursuant to the provisions of Article
61 of the Treaty.

11.  On 28 January 2019, the Applicant initiated a meeting with the representatives
of the Respondent, 3, and 4" Co- Respondents, whereby the Applicant was given

§ <22 |
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a) the Respondent had taken the decision to impose customs duty subject to a

quota on the import of edible oil from COMESA countries; and

b) the Respondent had taken the decision to invoke Article 61 of the Treaty for the
imposition of customs duty on the import of edible oil from COMESA; and

¢) on or about 15 November 2018 notice had been given by the Respondent to
1st Co-Respondent and 2nd Co- Respondent under Article 61 for the imposition
of customs duty on the import of edible oil from COMESA.

12. Being aggrieved by the decision of the Respondent, 3™ and 4" Co-
Respondents, to apply the Safeguard Measure, the Applicant engaged the
Respondent by correspondence protesting the said decision and ultimately filed in this
Court, COMESA Court of Justice (CCJ), the present Reference seeking various reliefs
against the Safeguard Measure sought to be imposed by the Respondent, 3@ and 4"

Co-Respondents.

13. The Applicant contends in the Reference that the decision by the Respondent,
3" and 4" Co-Respondents falls short of the requirements of the COMESA law and
cites provisions of the Treaty which it alleges have been infringed by the decision of

the Respondent, 3, and 4" Co-Respondents.
14.  The Applicant’s prayers in the Reference are for:

a) “A declaration that (a) the decision of the Respondent to impose customs duty
on the import of edible oil from COMESA into the Republic of Mauritius, (b) the
decision of the Respondent to notify 1st Co-Respondent and 2nd Co-
Respondent of the imposition of customs duty on the import of edible oil from
COMESA into the Republic of Mauritius as an alleged safeguard measure
under Article 61 of the Treaty and (c) the act of the Respondent of notifying 1st
Co-Respondent and 2nd Co-Respondent of the imposition of customs duty on
the import of edible oil from COMESA into the Republic of Mauritius as an

alleged safequard measure under Article 61 of the Treaty are in breach of the
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Treaty and regulations made thereunder and in particular Articles 46, 48, 56,
57 and 61 of the Treaty and the COMESA Regulations on Trade Remedy

b) An order prohibiting the Respondent from imposing any customs duty and other
non-tariff barriers on the import of edible oil into the Republic of Mauritius from
the COMESA;

c) An order awarding the Applicant costs of and incidental to this reference.”

15.  In their Statement of Defence 1%t and 2" Co-Respondents raised two
preliminary objections, namely; that 15t and 2" Co-Respondents have been incorrectly
cited. That, in terms of Article 17(2) of the Treaty, in litigation it is the Secretary General
who should be cited as the one who exercises the legal personality of the Common
Market. The second objection was that the Applicant as a legal person was under
Treaty obligation to first exhaust available local remedies, in the Republic of Mauritius,
before approaching the CCJ for relief in terms of Article 26 of the COMESA Treaty.

16. The Respondent, 3™ and 4" Co-Respondents also raised the preliminary
objection that the Applicant has not exhausted its local remedies before the courts of

Mauritius to the extent that-

i.  the case of Polytol Paint & Adhesive Manufacturers Co. Ltd v The Minister of

Finance 2009 SCJ, cannot be res judicata in the present matter; and

ii. it was open to the Applicant to apply for an injunction before the domestic courts
fo prevent the implementation of a decision of Respondent and 3rd and 4th Co-

Respondents or to apply for a judicial review of such a decision.

17.  Agiliss Ltd, the Applicant herein, in response by its present Reference pleaded

as follows:

“By virtue of the decision of the Supreme Court of the Republic of Mauritius in Polytol
Paints & Adhesive Manufacturers Co. Ltd. v The Minister of Finance 2009 SCJ 106
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holding that the Treaty is not enforceable in the domestic courts of [the] Republic of
Mauritius, the Applicant has no local remedy before the national courts or tribunal[s]

of the Republic of Mauritius.”

18.  The above pleading was made in cognisance of the provisions of Article 26 of

the Treaty which is in the following terms:

Reference by Legal and Natural Persons
Any person who is resident in a Member State may refer for
determination by the Court the legality of any act, regulation, directive,
or decision of the Council or of a Member State on the grounds that
such act, directive, decision, or regulation is unlawful or an
infringement of the provisions of this Treaty:

Provided that where the matter for determination relates to any act,

requlation, directive or decision by a Member State, such person shall

not refer the matter for determination under this Article unless he has

first exhausted local remedies in the national courts or tribunals of the

Member State. (Underlining ours)

19.  The import of the first part of Article 26 is that any Legal or Natural persons,
resident in a member state, can challenge, before the CCJ an act, a requlation, a

directive, or decision of the [COMESA] Council, or a member state they allege

infringed the Treaty. The Applicant is a legal person within the meaning of Article 26

of the Treaty. It is therefore bound by this provision.
D. SUBMISSIONS BY THE PARTIES
(a) The Respondent, 3™, and 4" Co-Respondents

20. In response to the Applicant's claim, Mr. Y.C. Jean Louis, Principal State
Counsel, of the Republic of Mauritius, acting on behalf of the Respondent, 3@ and 4t"
Co-Respondents contended that the provisions of Article 26 of the COMESA Treaty

captured under paragraph 17 above, have not been complied with.
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21.  In pleadings the Principal State Counsel submitted that, in light of Article 26, it
was imperative that an applicant shall exhaust all local remedies before referring the
matter to the CCJ.

22.  According to the Principal State Counsel, the Mauritius Supreme Court’s case
. of Polytol Paints & Adhesive Manufactures Co. Ltd v The Minister of Finance
2009 SCJ 106, (Polytol Mauritius) on which the Applicant relies in arguing that there
are no local remedies to be exhausted, deserves in-depth consideration. In that case
it was held:

“... we can only take cognizance of the provisions of the COMESA
Treaty to the extent that they have been incorporated in our municipal
law which for the time being is the First Schedule to the Customs Tariff
Act as repealed and replaced by Customs Tariff (Amendment of
Schedule) (No. 4) Regulations 2006 [GN No. 251 of 2006] which itself
has repealed GN No 143 of 2000. This Court can only consider the
validity of the regulations against a backdrop of the Customs Tariff Act
and our Constitution. In the absence of any specific legislation to that
effect, non-fulfilment by Mauritius as a Member State of its obligations,
if any, under the COMESA Treaty is not enforceable by the national

courts.”

23. Inthe opinion of the Principal State Counsel, it is clear that the Polytol Mauritius

judgment does not hold the entire Treaty inapplicable by the Mauritian courts.

24. In the same vein, the Principal State Counsel added that even if Polytol
Mauritius had so ruled, the Applicant could not use it as if it had the force of res judicata
in the present case. It would have been necessary for the Applicant to show that it
had asserted its rights before the national courts and tribunals and had been

unsuccessful.

25. The Principal State Counsel further argued that in the judgment of Polytol

Paints and Adhesive Manufactures Co. Ltd v The Republic of Mauritius
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[Reference No. 1 of 2012] (here after Polytol CCJ) the CCJ departed from the
position taken by the Supreme Court of Mauritius by finding that the Republic of
Mauritius had infringed Article 46 of the Treaty by imposing customs duties against
COMESA member states outside the prescribed period.

26.  Inlight of the precedence of CCJ’s judgments over decisions of national courts,
as provided under Article 29, the Principal State Counsel, contended that it was clear
that the judgment in Polytol Mauritius cannot be relied upon by Applicant in view of the
judgment of Polytol CCJ.

27.  Article 29 of the Treaty provides for the jurisdiction of national courts, it reads
as follows:-

Jurisdiction of National Courts
“1. Except where the jurisdiction is conferred on the Court by or under
this Treaty, disputes to which the Common Market is a party shall not,
on that ground alone, be excluded from the jurisdiction of national

courts.

2. Decisions of the Court on the interpretation of the provisions of this

Trealy have precedence over decisions of national courts.”

28.  The Principal State Counsel concluded his written submissions by a prayer for

the dismissal of the Applicant’s reference with costs.
29.  In oral argument, the Principal State Counsel reiterated that the Applicant did
not exhaust its local remedies before bringing the case before CCJ for the following

reasons. -

(a) Polytol Mauritius, does not state that the Treaty is not binding.

9
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(b) The Court did not hold that the Treaty was not applicable in the
Republic of Mauritius, instead it stated that Treaty could partially apply

to the extent that it had been incorporated into the domestic law of
Mauritius.

30.  According to the Principal State Counsel the decision of Polytol Mauritius on
which the Applicant relied upon is no longer a binding precedent, in view of the
provisions of Article 29 (2) of the Treaty, which prescribe that the CCJ’s decisions take

precedence over decisions of national courts.

31. Responding to the arguments put forward by the Applicant in its written
submissions in which it refers to the case of The Government of the Republic of
Malawi v Malawi Mobile Limited (Appeal Case No. 1 of 2016 (“The MML Case”) as
at paragraph 96, the Principal State Counsel submitted that the Applicant failed to
demonstrate how it had exhausted local remedies. Paragraph 96 of that judgment sets
out the mandatory principles to be followed before filing a reference at CCJ. The Court
held as follows: -

‘96. ... we hold that, where a resident person wishes to lodge a
Reference before the CCJ under Article 26 of the Treaty, the following
principles are applicable beforehand in view of the proviso to that
Article:
(a) the national courts or tribunal should initially be afforded the
opportunity to prevent or put right any alleged violation of the

Treaty or to determine any Treaty related issue;

(b) it follows that any remedy existing at national level, which
enables the national courts to address, at least in substance,
the alleged violation of the Treaty or Treaty related issue,

should first be exhausted:

4
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(c) it is not necessary for the alleged Treaty violation or Treaty
related issue to be expressly raised in domestic proceedings
before the national courts provided that the complaint or issue
is raised at least in substance; this means that if an applicant
has not relied on the Treaty, he must have raised arguments to
the same or like effects on the basis of domestic law, in order
to have given the national courts the opportunity to redress the

alleged violation or determine the issue in the first place;

(d) it is not sufficient that an applicant may have, unsuccessftully
exercised another remedy on other grounds not connected with
the alleged Treaty violation or Treaty related issue; it is the
Treaty complaint which must have been aired at national level
for there to have been exhaustion of the remedy before the

national courts;

(e) an applicant is only obliged to exhaust before the national

courts remedies which are available and effective; and

(f) where the government claims non-exhaustion of domestic
remedies, it bears the burden of proving that the applicant has

not used a remedy that was both effective and available.”

32.  In light of paragraph 96 (c) of MML it was not necessary that the alleged breach
of the Treaty be raised in domestic proceedings before the national courts. This means
that if an Applicant has not invoked the Treaty, it must have raised arguments with the
same or similar effect on the basis of domestic law, in order to give national courts,
the opportunity to remedy the alleged violation or to determine the issue in the first
place. The crux of the matter is whether the Applicant had no option or alternative

relief in challenging the decision to apply the safeguard measures.



33.  In the view of the Principal State Counsel, the Applicant had the option to refer
the matter to the Supreme Court of Mauritius to request for a judicial review of the

decision of the Respondent, 3¢, and 4" Co-Respondents.

34.  Inthe Principal State Counsel's view, the Applicant had misinterpreted Polytol
Mauritius because that judgment did not hold that the Treaty was not enforceable in
the courts of Mauritius. What that judgment held was that the Court could apply the
Treaty only to the extent that it has been incorporated into the laws of Mauritius. He
further submitted that the Applicant failed to understand that this precedent was
rendered obsolete and has been overruled by CCJ Polytol. In addition, he submitted
that the Applicant also failed to exhaust the local remedies available to it, namely
judicial review coupled with a stay of execution or to apply for an injunction if the State

had decided to impose a safeguard measure.
E. SUBMISSIONS BY THE 15T AND 2N RESPONDENTS

35.  Mr. Gabriel M.S. Masuku, Counsel for 15t and 2nd Co-Respondents submitted
that the Applicant had conceded that local remedies had not been fully exhausted, in
terms of Article 26 of the Treaty. He further submitted that it was for the Applicant to
demonstrate that it had complied with that provision of the Treaty. Otherwise, Counsel

aligned himself with and adopted the submissions of the Principal State Counsel.
F SUBMISSIONS (REPLY) BY THE APPLICANT

36. In response to the submissions of the Principal State Counsel Mr. Razi
Daureeawo Counsel for the Applicant, relying on Article 26 of the Treaty submitted
that, pursuant to the decision in Polytol CCJ and MML, it is now settled law that the
Court has jurisdiction to hear cases under Article 26 by residents of Member States
against the Member State on the basis of an alleged infringement of the Treaty,
provided that the Applicant has first exhausted domestic remedies before the national

courts of Member States.
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37.  On the issue of exhaustion of local remedies, Counsel for the Applicant relied
on the decision of MML which, in his view, laid down the principles relating to the

exhaustion of local remedies rule under Article 26 of the Treaty.

38. Counsel for the Applicant made reference to paragraph 96 of the MML
judgment, reproduced in paragraph 30 of this judgment (herein above). On this point,
the Applicant submitted that it did not dispute that the exhaustion of local remedies is
one of the conditions of admissibility. However, it submitted that the rule of exhaustion
of local remedies is not absolute and that it had exhausted local remedies as required
by Article 26 on the grounds that the courts and tribunals of the Republic of Mauritius
have no jurisdiction to hear and determine any case based on violations of the Treaty.
The Applicant further submitted, it had no available and effective remedy before the
courts and tribunals of the Republic of Mauritius. Applicant further contended that the
Respondent had not discharged its burden of proving that the Applicant had not

availed itself of a remedy that was both effective and available.

39.  Inrelation to the lack of an available and effective remedy before the courts and
tribunals of Mauritius, Counsel for the Applicant submitted that the Supreme Court of
Mauritius had determined in Polytol Mauritius that the courts of the Republic of

Mauritius do not have jurisdiction to adjudicate on breaches of the Treaty.

40.  Counsel for the Applicant submitted that Mauritius was a dualist state, and that
international Conventions were not directly applicable in Mauritius after their
ratification. In addition, they have to be incorporated into Mauritius law by an Act of

Parliament incorporating part or the entire Convention.

41.  Applicant's Counsel cited cases where the Supreme Court had upheld that

Mauritius was a dualist system:

l.In the case Pierce v Pierce [1998 SCJ 397], the Supreme Court held
that: -
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"Though Mauritius has acceded to that Convention [Convention on the
Civil Aspects of International Child Abduction], the provisions of the
whole or part of that Convention have not been implemented in our
national laws, unlike, for example, the Convention Abolishing the
Requirements of Legalisation for Foreign Public Documents Act which
gave the force of law in Mauritius to the Convention on that matter
signed at the Hague on 5 October1961and published in [GN No. 14 of
1966]. Consequently, [ ... ], suffice it to say that that Convention is not
part of our law and that this Court is not bound to give effect to its

provisions".

Il.In the case Michael Rex Jordan v Marie Martine Jordan [2000 SCJ
57], the Supreme Court held that:

"Whilst the Constitution proclaims that Mauritius shall be a sovereign
democratic State, it also establishes the principle of separation of
powers. Each of the three arms of Government has a distinct and
different role to play and each should confine itself to its specific
domain. If our domestic legislation has not been brought into line with
the Hague Convention for Mauritius to comply with its international

obligations, the Judiciary can only make the relevant observations."

42.  The Applicant’s Counsel argued that the Treaty had not been domesticated into
Mauritius law; that it was on this very basis that in Polytol Mauritius the Supreme Court
held that it could only consider the validity of the Customs Tariff (Amendment of
Schedule) (No. 4) Regulations 2006 in the context of the Customs Tariff Act and the
Constitution. The Supreme Court held that in the absence of any specific legislation to
this effect, “non-fulfilment by Mauritius as a Member State of its obligations, if any,

under the Treaty is not enforceable by the national courts.”
43.  According to Counsel for the Applicant, the courts of the Republic of Mauritius

do not have jurisdiction to determine applications on causes of action based on

infringement of the Treaty. Further, he submitted that the judgment in Polytol Mauritius
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