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E

| - BACKGROUND

1. The Applicant is a private company duly incorporated under the laws of the
Republic of Mauritius and resident of that Republic within the meaning of Article 26
of the Treaty for the Establishment of the Common Market for Eastern and Southern
Africa (COMESA) (hereinafter referred to as the Treaty). It is principally in the
business of importing and distributing staple foods including edible oils originating

from the Republic of Egypt. Both countries are members of COMESA.

2, The Respondent, the Republic of Mauritius, is a Member State of COMESA
as specified under Articles 1(2) and 26 of the Treaty.

3. Co-Respondents 1 and 2 are respectively the Minister of Finance, Economic
Planning and Development, and the Minister of Commerce and Consumer Protection
of the Republic of Mauritius, both appointed under the Constitution of the Republic of

Mauritius.
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4. The Co-Respondent 3, the State Trading Corporation (the STC), is a statutory
body corporate established under the Mauritius State Trading Corporation Act 1982

with the objectives to:

(a) negotiate the pdrchase of goods;

(b) engage in the manufacture or processing of goods and to ensure their
marketing;

(c) import goods, with a view to their marketing, distribution or supply by
wholesale or retail;

(d) engage in the storage of petroleum products and promotion;

(e) development of bunkering and petroleum related activities; and

(f) engage in such other activities as may be authorised by the Minister of

Commerce and Consumer Protection.

9. On 7 June 2022 the Government of the Republic of Mauritius decided to grant
a subsidy to the STC to the tune of MUR 500 Million. The subsidy related to the
importation of edible oils into Mauritius to ensure the manufacture and sale of

cooking oils to the public at affordable prices.

6. It is the Applicant's assertion that it has been importing the oils under
favourable tariffs in terms of the Treaty since 2012. That its share in the local edible
oil market is about 25%. On 7 June 2022, in the budgetary speech, Co-Respondent
No. 1 announced the intention to provide the STC with a subsidy on edible oils
among other commodities. The announcement was an abandonment of the previous

policy where subsidies were available to all operators in the market.

1. On 28 June 2022, the Applicant wrote to Co-Respondent No. 1 expressing its
concerns at the prospect of the subsidy being extended solely to its competitor as
this had the effect of distorting the market to its loss and prejudice. There was no
response to the Applicant’s letter prompting the Applicant to write a follow up letter
dated 15 July 2022 urging a return to the original position where subsidies were

available to all players in the market.
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8. Despite the Applicant’s objections, senior government officials comprising the
Attorney-General, the Minister of Agro-Industry and Food Security, and Co-
Respondents No. 2 and the STC, made pronouncements to the effect that the STC
would be selling oil at the subsidised price of MUR90 down from the previous
average price of MUR110. Subsequently, Co-Respondent No. 2 wrote a letter dated
22 July 2022 stating that the STC would be selling edible oil at a much lower price of
MUR75. The Respondent, acting through its Cabinet, agreed to the STC
commercialising its own branded one-litre edible oil, as announced in Budget 2022-

2023. It would be sold at a subsidised price of MUR75 per one litre.

9. This subsidy propelled the Applicant to bring a Reference in the First Instance
Division (the FID) of the COMEA Court of Justice (the CCJ) seeking a declaration
that the act to grant the subsidy solely to Co-Respondent No. 3 was unfair, illegal
and distorts competition among entrepreneurs in the market to the Applicant's

continuing financial prejudice.

10.  In addition to the Reference, the Applicant lodged an Application for injunction
seeking the FID, inter alia, to suspend the measure by the Respondent granting the

subsidy to Co- Respondent No.3.

11. By Order of the Honourable Principal Judge, an order of injunction
suspending the subsidy to Co- Respondent no. 3 was granted. However, in a
subsequent inter parte hearing, upholding the Respondent’s preliminary objection on
jurisdiction, the said order was lifted by a full bench of the FID on 21 October 2022
on the ground that the Court lacked jurisdiction to hear the Reference and as such,

there was no cause of action warranting the continuation of the injunction.
12.  In the inter parte hearing before the FID, more particularly, it was held that:

i. the Applicant erred to argue that the Respondents had the burden
to prove that it, the Applicant, had not exhausted local remedies.
This is because the Applicant having pleaded in its Reference that

it had exhausted local remedies, or that it was exempted from
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seeking local remedies, it bore the legal burden to prove what it
pleaded. The undoubted legal principle is that, “He who alleges
must prove’. The Applicant having made the allegation of
exhaustion of local remedies had the burden to prove the same.
Further the primary obligation to exhaust domestic remedies is
imposed on the Applicant by Article 26 of the Treaty.

ii. The submissions made by the Applicant that the FID judgment in
Reference No. 1 of 2019 placing the burden of proof on the
Applicant in relation to exhaustion of local remedies was based on
wrong law was erroneous. That decision is the judgment of the
Court, and it remains extant and binding until it is set aside by the

Appellate Division.

iii. The Applicant failed to exhaust local remedies. It failed to produce
to the Court clear evidence of the steps it took, if any, in pursuit of
local remedies in the Republic of Mauritius. Having so failed, the
proviso to Article 26 of the Treaty was not fulfilled by the Applicant
and on that basis, the Respondents succeeded in the preliminary
objection that the Court had no jurisdiction. Consequently, the
Respondents proved on a balance of probabilities that the FID has

no jurisdiction to hear and determine the motion.

iv. As such, the Applicant failed to prove at the relevant stage the
existence of a prima facie case, a pre-requisite for the grant of an
interlocutory injunction, as provided under Rule 46 (3) of the
COMESA Court of Justice Rules of Procedure 2016 (the Rules)

13.  On 15 November 2022, the Applicant filed a Notice of Appeal (Appeal No. 2 of
2022) in the Appellate Division (AD) and on 6 December 2022 lodged an Application
(ex parte) seeking the stay of the Reference No 2 of 2022 and the enlarging of the
interim measures granted by the FID on 28 September 2022 pending the
determination of Appeal No 2 of 2022. The Judge President granted the Order on 16
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December 2022. The ex parte application for interlocutory relief on appeal was made
under Rules 41, 44 and 90(2) of the Rules.

14.  In the inter parte application now under consideration by this Court, the

Applicant seeks the following orders:

I. The Ruling dated 21 October 2022 delivered by the FID in Reference
Number 2 of 2022 be stayed pending the determination of the appeal
made by the Applicant to the AD being appeal Number 2 of 2022;

ii. The interim order granted on 28 September 2022 by the FID be
enlarged up until the determination of Appeal No. 2 of 2022;

iii. The costs of and incidental to the application abide by the result of the

application;

iv. Such orders as this Honourable Court deems just in the

circumstances.

il THE DISPUTE

i. APPLICANT’S CASE

15.  The Applicant submits that the general principles governing applications for
stay pending appeal have been articulated in the Mauritian case of Ex Parte: S.M.
Rashad Maudarbocus & Anor (2019 SCJ 118) at pp 4-5 of the judgment as

follows:

“in an application for stay of execution, there are competing interests
which have to be weighed. On the one hand the winning party should
not, without good reason, be prevented from benefiting from the fruits
of judgment pronounced by the Judge after due process of law...On the
other hand, the losing party should not as far as possible be deprived, .

in the exercise of his legitimate right o appeal against the judgment, of
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any possible outcome in his favour, on appeal. An order for stay of
execution is within the court’s discretion and the Judge has to try as far
as possible, to adopt the course that will enable the appellate court to

do justice between the parties whatever the outcome of the appeal’.

16.  Reliance is also placed by the Applicant on the United Kingdom case of

AssetCo plc v Grant Thornton UK LLP [2019] EWHC 592 (Comm) at para 56 of
the judgment where it was held:

. “The first question is whether solid grounds are put forward requiring a

stay; see Aikens LJ in Mahtani v Sippy [2013] EWCA Civ. 1820 [13]-[17].

This will usually require some irretrievable harm to be shown on the

evidence if no stay is granted: Mahtani at [15].

ii. If there are solid grounds, the court proceeds to consider all the
circumstances of the case and weighs up the risks in granting a stay and

the risks inherent in refusing a stay: Mahtani at [13].

iii. In this respect, the court will consider the risk of an appeal being stifled if
no stay is granted and the risk of the paying party being unable to

recover in the event that an appeal is successful.

iv. Ultimately, the approach is to make the order which best accords with
the interests of justice. Where the balance of prejudice is in doubt, the
answer may well depend on the perceived strength of the appeal (see
Leicester Circuits Limited v Coates Brothers Plc [2002] Civ. 474

[13]).

17. In support of the assertion that the appeal has reasonable prospects of
success, the Applicant admits that it is not disputed that exhaustion of local remedies
is an admissible criterion under the Treaty. However, the rule on exhaustion of local
remedies is not absolute. The courts in Mauritius do not have jurisdiction to
determine the Reference due to the holding in the Polytol Paints & Adhesive
Manufacturers Co. Ltd. v The Minister of Finance (2009 SCJ 106). This is evident

from the case of Pierce v Pierce (1998 SCJ 397) where the Mauritius Supreme
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Court held that the Convention on the Civil Aspect of International Child
Abduction, not being part of the law of the land, the court was not bound to give

effect to its provisions.

18. It is also submitted by the Applicant that by virtue of the holding in the
Republic of Mauritius Supreme Court case of Polytol (supra), it had exhausted the
local remedies of the Republic of Mauritius. This case held that to the extent that it
has not been domesticated in the local law, the Treaty is not enforceable in the
domestic Courts of the Republic of Mauritius. The Applicant therefore concludes that
it has no local remedy before the national Courts or Tribunals of the Republic of
Mauritius, hence the need to exhaust local remedies as required under the proviso to
Article 26 is dispensed with.

19. The Applicant further relies on the case of the COMESA Court, Appellate
Division, in Government of the Republic of Malawi v Malawi Mobile Limited

(Appeal No. 1 of 2016) at paragraph 96] where it was held:

ii(e) an applicant is only obliged to exhaust before the national courts

remedies which are available and effective;

() where the government claims non-exhaustion of domestic remedies, it
bears the burden of proving that the applicant has not used a remedy

that was both effective and available.”

20. However, the FID equally relied on The Government of Malawi case to hold
that the Applicant failed to ventilate the Treaty issue of anti-competitive conduct
using the local laws of Mauritius before resorting to the CCJ. Emphasis was placed
on paragraph 106 where the AD stated thus:

"106. True it is that there was no need for the Respondent to have expressly
raised before the national courts any Treaty issues which it would then seek
to raise before the CCJ. It should, however, have ventilated the Treaty issue,

at least in substance before the national courts. It failed to do so."
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