never included in the Respondent’s pleadings, nor was any witness
called to testify to it. Indeed, it was never otherwise availed to this
Court, notwithstanding its having specifically been asked for as
shown in the following exchange during the oral hearing on 3" May,

2015 (page 89 of the Court proceedings).

“Court: ...Secondly, in the Letter of ‘Appeal Against
Summary Dismissal’, there is reference to Kabika's warn
and caution statement which is said to clearly corroborate
[the Applicant’s] participation in the crime...Why did you
not supply us with these documents?” >

Mr. Masuku: ...It was not introduced in this matter for
the simple reason, my Lord, that it had to do with a
criminal trial...It did not have a direct bearing on this
matter and we had no plans of inviting Mr. Akakondo to

come and give evidence...

Court: But you clearly rely on it ....So how can you say it
only concerned the criminal case only and not your

case?”

37. The Respondent introduced two witnesses who testified at the
oral hearing in support of its defense. The first witness was Mr. Titus
Chisha, COMESA’s Security Officer who allegedly carried out an
internal investigation into this matter of the forgery of the Note
Verbale. During his testimony, Mr. Chisha explained to the Court
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that, in the course of his investigation, he interviewed Mr. Akakondo
and the Applicant; and that they both made express admissions {0
their involvement in the forgery. The witness said that he submitted
his report on all this to COMESA on 28" October 2010. In answer to
a question by the Court why the signed report was not in the Court
file, he said that the signed report which he had submitted was
destroyed when COMESA building was set on fire. He, however
produced what he claimed to be a copy of the document that he had
submitted to the Respondent.

38. After the testimony of Mr. Chisha, Counsel for Respondent
requested the Court for leave to introduce the said copy of Chisha’s
investigation report into the record. Although this document was not
included in the list of documents annexed to the pleadings of the
Respondent, the Court decided to admit it in to the record in the
interest of justice. On examination, the Court found that the content
of the said document was not different from the testimony orally
presented to the Court by Mr. Chisha.

39. The Respondent also called Mrs. Mary Gachonde, who was a
Human Resources officer when the Applicant was dismissed. She
testified that she was informed by the Finnish Embassy of the alleged
forgery which apparently had originated in the COMESA Secretariat,
and that she instructed the COMESA security officer, Mr Chisha to
conduct investigation on the matter. She also confirmed that the
security officer made the investigation and submitted a report to the
administration. She informed the Court that this report stated that Mr
Hwalima Dube was involved in obtaining a COMESA docurit w7|ch



was given to a person who was not an employee of COMESA to
present to the Finnish Embassy in order to obtain a visa. On being
asked by the Court who had removed the letter from COMESA and
consequently altered it, the Witness stated: “The report indicated that
Mr. Hwalima was involved”.  When further asked in what way
Hwalima was involved, the Witness responded: “Your honour those
details were not in that report’”. The Witness went on to state
categorically that the decision to separate Mr Dube was based on the
finding of the security personnel. (see page 29-30 of the

proceedings)

40. As alluded to earlier, the two documents which seem to have
informed the decision of the Respondent: namely, the Police report
and the warn and caution statement were not availed to the Court.
Moreover, as far as the warn and caution statement by Mr Hwalima
Dube is concerned, there is a contradiction between what the
Applicant and the Respondent contended. On the one hand, in his
letter to the Secretary General on 18" November, 2010, the Applicant
claimed that “Mr Akakondo, my co-accused has even confirmed
in his warn and caution statement taken by the Police, that | was
not part of the alleged forgery issue, me what | know is that | only
introduced Edward to Mr Akakondo just as mere friends at a Bottle
store”. (Annex 9 to the Reference). On the other hand in his reply the

Secretary General stated:

“we regret to inform you that Mr Kabika [Akakondo]

warn and caution statement clearly corroborates your
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