REFERENCE No. 1 OF 2006
AND
APPLICATIONS 1 AND 2 OF 2006
IN THE COMESA COURT OF JUSTICE
FIRST INSTANCE DIVISION
LUSAKA, ZAMBIA

Coram: Rugege (Lord Principal Judge), Ogoola, Malaba, Maphalala
and Rakotomena LJJ

Acting Registrar: Habben Nkonkesha, Esq.

EASTERN AND SOUTHERN AFRICAN TRADE ............cccoeuuneee. APPLICANT
AND DEVELOPMENT BANK (PTA BANK)

VERSUS

THE REPUBLIC OF BURUNDI REPRESENTED .........cccccuiuunnans RESPONDENT
BY THE MINISTER OF JUSTICE

For the Applicant: Anil Gayan, Esq.

For the Respondents:  No appearance

JUDGMENT OF THE COURT

Lord Justice Malaba delivered the Judgment of the Court.

On 16 November 1985 the Applicant, hereinafter referred to as “the Bank”, entered into
a Host Agreement with the respondent, (the Republic of Burundi) in the territory of which
the Authority had determined to locate its principal office. The bank became the
registered owner of an immovable property in the city of Bujumbura in which its
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principal office was housed. The Principal Office shall hereinafter be referred to as the
“building” or the “Principal Office” as the context allows.

The Principal Office was under the control and authority of the Bank. In that
regard Article 3 of the Host Agreement concluded by the Parties provides that:

“(a) The Principal Office of the Bank shall be
inviolable and its property and assets in that
respect shall be immune from reach, requisition,
confiscation, expropriation and any other form of

interference”.

The provisions of Article 3, of the Host Agreement were consistent with the
undertaking the Republic of Burundi made as a member of the Bank under Article 43(1)
of its Charter to accord the Bank the status, capacity, privileges, immunities and
exemptions necessary to enable it to achieve its objectives and perform the functions
with which it was entrusted. It was in that regard that the Republic of Burundi
recognized under the Host Agreement that the Bank possessed full juridical personality
and had in particular full capacity to enter into contracts, to acquire and dispose of
immovable property and to institute legal proceedings. The Host Agreement also deals

with the issue of the resolution of disputes.

Article 21 of the Host Agreement provides that:

“Any dispute between the Bank and the Republic of
Burundi concerning the interpretation or application of
this Agreement or of any supplementary agreement,
which is not settled by negotiation or other agreed
mode of settlement, shall be referred for final decision
to a tribunal of three arbitrators. One to be named by
the Govermment of the Republic of Burundi, one to be




named by the President and an umpire to be chosen
by the two, or if they should fail to agree, by the
Secretary General of the PTA”. (now COMESA)

Equally relevant in this regard is the Charter which in Article 46 states:

Sl If a dispute shall arise between the Bank and a
Member or between the Bank and a former Member of
the Bank, such dispute shall be submitted to arbitration
by a tribunal of three arbitrators. One of the arbitrators
shall be appointed by the Bank, one by the Member or
former Member concerned and the third, unless the
Parties otherwise agree, by the Executive Secretary of
the United Nations Economic Commission for Africa.
The third arbitrator shall be empowered to settle all
questions of procedure in any case where the parties
fail to reach agreement with respect to the procedure
to be adopted by them.

2. A majority vote of the arbitrators shall be
sufficient to reach a decision which shall be final and
binding on the Parties and a decision of the arbitrators
may include an Order as to payment of costs and

expenses.”.

In 1994 the Board of Govemors took a decision to move the operations of the
Bank from Bujumbura to Nairobi in the Republic of Kenya leaving a few of its officers to
occupy part of the building. On 28 September 2004, the Bank entered into a lease
agreement with the United Nations Development Programme (UNDP) in terms of which
it agreed to let the building for a period of five years with effect from 1 February 2005 at
a monthly rental of US$26,000.
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