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THE PARTIES
The Applicant, Tewodros Getachew Tulu, is a resident of the Federal Democratic
Republic of Ethiopia, a member of the Common Market for Eastern and Southern

Africa (hereafter “COMESA”) as specified under Article 1(2) of the COMESA
Treaty (hereafter the “Treaty”).

The Respondent is the Secretariat and Secretary General of COMESA.
The 1%t Respondent is the Council of Ministers of COMESA.

The 2" Respondent (sometimes referred to as the 3 Respondent in pleadings)

is Justice Ah Foon Chui Yeu Cheong of the Republic of Mauritius, a member of
COMESA.

The Intervener is the East Africa Law Society.

In this Ruling, we will refer to the parties as set out hereinabove.

BACKGROUND FACTS

The COMESA Court of Justice (CCJ) is an organ of COMESA, established under
Article 7 of the Treaty. It is divided into two Divisions, the First Instance Division
(FID) and the Appellate Division (AD). The FID is composed of 7 elected Judges
whereas the AD is composed of 5 elected Judges. COMESA Judges are elected

to serve for 5 years, renewable for a further 5-year term.

The election of Judges to both Divisions follows an elaborate election process
strictly governed by the Rules of Procedure for the Election of the Judges of the
COMESA Court of Justice (2005) (the Rules).

Elections are conducted by an Electoral College established in terms of the
Rules. Under Rule 8, the COMESA Secretary General is the returning officer
responsible for the administration of the elections. The elections are conducted

prior to the expiry of the terms of the sitting Judges.

In anticipation of the impending expiry of the current Bench’s term, the Secretary
General on 5 April 2024 called upon all Member States of COMESA to submit

nominationg of qualified candidates for election to replace the outgoing Judges.
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Under Article 20 (2) of the Treaty, prospective candidates are qualified for
nomination if they are:

i.  Persons of impartiality and independence;

ii. ~ Who fulfil the conditions required for the holding of high judicial office in
their respective countries of domicile; or

iii.  Who are jurists of recognised competence.

Both the Federal Democratic Republic of Ethiopia (Ethiopia) and the Republic of
Mauritius (Mauritius) are members of COMESA. Together with other Member
States, they both submitted nominations for the impending elections. Ethiopia
nominated the Applicant, whereas Mauritius nominated the 2nd
Respondent. There was a total of 14 nominees, including Ethiopia and Mauritius,
for the election. The election procedure is that all candidates first participate in
the election for the AD. The unsuccessful nominees then participate in the

election for Judges in the FID.

On 21t November 2024, the Ministers of Justice and Attorneys General of
Member States convened an Electoral College for the election of Judges of the
COMESA Court of Justice. The nominees were:

(a) Dr Onesphore Baroreraho Burundi

(b) Dr Ahmed Tharwat Ibrahim Mohmed Egypt

(c) Justice Sium Tekle Belete Eritrea

(d) Justice Mazwendoda Mavuso Eswatini

(e) Mr Tewodros Getachew Tulu Ethiopia

(f) Justice Aggrey Otsyula Muchelule Kenya

(9) Justice Salohy Norotiana Randrianarisoa Madagascar
(h) Justice Masauko Timothy Msungama Malawi

(i) Justice Ah Foon Chui Yeu Cheong Mauritius

(j) Justice Samia Cecile Bella Andre Seychelles

o 8 M



(k) Justice Ibrahim Osman Briema Hamid Sudan

(I) Justice Monica Kalyegira Mugenyi Uganda
(m)Justice Mervin Sitwala Mwanamwambwa Zambia
(n) Justice Lavender Makoni Zimbabwe

13.  The outcome of the elections is captured in the minutes of the Twenty-Seventh
Meeting of the COMESA Ministers of Justice and Attorneys General. The
outcome was as follows:

Appellate Division

(a) Zambia 10 votes
(b) Burundi 8 votes
(c) Uganda 8 votes
(d) Malawi 7 votes
(e) Madagascar 7 votes
(f) Egypt 7 votes
(9) Seychelles 4 votes
(h) Zimbabwe 4 votes
(i) Eritrea 1 vote
(j) Eswatini 1 vote
(k) Mauritius 1 vote
(I) Ethiopia 1 vote

14. Both candidates for Ethiopia and Mauritius, among others, were unsuccessful in
the election for Judges of the AD. Their names then went forward for election to
the FID.

15. The election results for the 7 posts for Judges of the FID were as follows:
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First Instance Division

(a) Kenya 13 votes
(b) Zimbabwe 12 votes
(c) Eswatini 9 votes
(d) Egypt 9 votes
(e) Seychelles 9 votes
(f) Sudan 8 votes
(9) Mauritius 8 votes
(h) Ethiopia 4 votes
(i) Eritrea 3 votes

16. Inits decision, the Electoral College pronounced the following candidates to have
been duly elected:

Appellate Division

(@)  Justice Marvin Sitwala Mwanamwambwa (Zambia) - President
(b)  Dr Onesphore Baroreraho (Burundi)

(c)  Justice Monica Kalyegira Mugenyi (Uganda)

(d)  Justice Masauko Timothy Msungama (Malawi)

(e) Ms Salohy Norotiana Randrianarisoa (Madagascar)

First instance Division

(@) Justice Aggrey Otsyula Muchelule (Kenya) - Principal Judge
(b)  Justice Lavender Makoni (Zimbabwe)
(¢) Justice Mazwendoda Mavuso (Eswatini)
(d)  Dr Ahmed Tharwat Ibrahim Mohmed (Egypt)
(e) Justice Samia Cecile Bella Andre (Seychelles)
(f) Justice Ibrahim Osman Briema Hamid (Sudan)
Justice Ah Foon Chui Yew Cheong (Mauritius)
\»\/\ L6
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17. Aggrieved by the outcome of the election results, the Applicant wrote a letter
addressed to the Respondent on 17t February 2025, complaining of procedural
irregularities in the manner the elections were conducted, and of communications

with the Judge-elect from Mauritius.

18. On 19" February 2025 the Respondent replied, refuting the Applicant’s
allegations in their entirety. This prompted the Applicant to file this matter before
the Court.

C. THE REFERENCE
19. The Applicant on 15" April 2025 filed a Reference before this Court. The
Applicant is represented by Mr Kiya Tsegaye Lemessa and Mr Solomon Ayano

Hirpo, advocates of Ethiopia.

20. The Respondents to the Reference are the Secretariat and the Secretary
General, the Council of Ministers and the Judge-elect from Mauritius. The
Respondent and 15t Respondent are represented by Dr Suzgo Lungu, Legal and
Corporate Affairs, COMESA Secretariat, and Mr Lubinda Linyama and Ms
Mailesi Undi of Messrs Eric Silwamba, Jalasi and Linyama Legal Practitioners.

The 2" Respondent did not appear and was not represented.
21. The relief that the Applicant seeks is in the following terms:

‘(1) The Applicant seeks a declaration that the decision of the Secretary

General on 18th of February 2025 is made without its mandate and invalid.

(2) The Applicant also seeks to annul the decision of the Electoral College
made on the 21st of November 2024 to the extent that it ruled on
nominations of nominees as Judges whose nominations were not received
formally by the Secretariat and those who were non eligible due to age

requirement.

(3) As the nominee who received the 8th highest vote, immediately after the
3rd Respondent, who is not qualified to be a candidate in the first place, the

Applicant seeks a ruling by this Honorable Court:

) that the 3rd Respondent was ineligible to be seated as a Judge of the

Court; or L(
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b) The position of the 3rd Respondent be declared vacant starting from
the date of communication to the Secretariat that the 3rd Respondent is

unable to assume the role for personal reasons: and

c) That the Applicant be appointed to fill the position unlawfully held by
the 3rd Respondent; and/or

(4) That the 1st Respondent has acted ultra-virus by calling again the 3rd
Respondent to allow filling the position after a formal communication from

her own country coordinating ministry; and/or

(5) That the 1st, 2nd and 3rd Respondents jointly or severally make good

injuries and damages (both monetary and moral) sustained by the Applicant.
b. The costs, including legal fees, of and incidental to this reference.

c. Any other ancillary orders as the Court may deem fit and expedient under

the circumstances.”

22. Additionally to his Reference, the Applicant filed an application supported by
affidavit wherein he moved the Court for an Order granting a preliminary
injunction, pending a full trial on the merits, to restrain the appointment of Judges
of the CCJ who were elected on 215t November 2024 by the Council of Ministers
of COMESA Member States and swearing in the elected Judges until this matter

had been heard and determined.

23. On 16™ April 2025 the Honourable Principal Judge granted the preliminary

injunction ex-parte and ordered as follows:

“1. THAT a preliminary injunction is hereby issued, restraining the
Respondent from proceeding with the appointment of Judges to the
COMESA Court of Justice following the election done by the COMESA
Ministers of Justice and Attorney’s General on 21st of November 2024, and
adopted on 28th of November 2024 by the Council of Ministers, until this

application is heard and determined;

2. THAT the Respondent is prohibited from proceeding with preparations for

the swearing-in of the Judges-elect until this application is heard and
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25.

26.

27.

28.

29.

3. THAT the Applicant shall serve this Order on the Respondents on or
before 30 April 2025;

4. THAT the Respondents shall file their responses on or before 14 May
2025;

5. THAT the Applicant shall file its reply on or before 21 May 2025;

6. THAT all parties shall file their written submissions on or before 26 May
2025; and

7. THAT the application shall be heard inter partes on 29 to 30 May 2025.”

The Respondent and 15t Respondent filed a Defence in which they opposed the
Reference and therein raised several preliminary objections which included a
challenge to the Court’s jurisdiction. However, at the hearing these preliminary

objections were abandoned.

By an application dated 26™ May 2025, the East Africa Law Society applied to
intervene in the matter in support of the Applicant. The Intervener was
represented by Ms Emily Osiemo of Lumumba and Ayieko Advocates Nairobi,
Kenya.

The application to intervene not being opposed, the Intervener filed a Statement

of Intervention.

In view of the late filing of the application for intervention and numerous motions
filed, the hearing of the Reference on the merits could not take place as
proposed. The Court dealt instead with the motions and proceeded to hear the
substance of the application for an injunction inter partes. The Court reserved its
ruling on the injunction application and, pending this, maintained the injunction

in place.

There remain several interlocutory matters which are pending before the Court
from the arguments addressed by the parties during the hearings held on the 29t
and 30" May and 3 June 2025.

These matters relate to the preliminary injunction granted ex-parte, the
application of the Respondent for a three-day adjournment for the hearing of the

Refere n the merits, the production of the curriculum vitae of the 2n
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31.
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34.

35.

Respondent, directions on the scope of involvement of the Intervener, and

directions on the involvement of the 2" Respondent in the matter.

The Court’s Ruling of 3" June 2025 ordered the Applicant to re-serve the 2
Respondent with the Reference and pleadings filed thereafter. The Court stated
there that the application of the Respondent for a three-day adjournment did not
therefore arise for consideration. Likewise, the involvement of the 2nd
Respondent in the matter will follow from the ruling that she be served and that

the matter will then proceed in accordance with the Rules of Procedure.

This omnibus ruling deals with the outstanding matters serially.

THE INJUNCTION

As earlier stated, the Applicant filed an ex-parte application for an interlocutory
injunction simultaneously with his Reference. By that application he seeks to
prevent further processes in the appointment of Judges of the Court who were

voted into office as Judges of the Court.

As stated in paragraph 23 above, the Principal Judge granted an ex-parte order
prohibiting the Respondent from proceeding with the swearing-in of the Judges-
elect until the injunction application has been heard and determined. The

application was fixed for inter partes hearing on the 29t and 30t May 2025.

Ultimately, on 30t May 2025, the Applicant, the Intervener, the Respondent and
15t Respondent, in the absence of the 2" Respondent, made full submissions
before the Court on the injunction application. The Court reserved its ruling on

that application.

When the matter returned to the Court on 3™ June 2025 for the hearing on the
merits of the Reference, the Respondent and 15t Respondent had filed a notice

of motion dated 2" June 2025 seeking the following orders:

“(a) that the present proceedings be adjourned to a date to be fixed to
allow the Applicant (the Respondent) herein to obtain instructions on the

Statement of Intervention; and
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(b) that the Court determines on the further conduct of the present
proceedings in light of (the) fact that Respondent Number 2 ma y not be
aware of the present proceedings.”

36. The pertinent prayer in the Respondents’ application which has a bearing on the

issue of the injunction application is prayer (b).

37. The affidavit in support of the notice of motion was sworn by Counsel Dr. Suzgo
Lungu. He deponed that he had contacted the Solicitor General of the Republic
of Mauritius who informed him that he had spoken to the 2" Respondent and the
2"? Respondent had informed him that she was unaware of these proceedings.

His deposition in part is as follows:

“THAT, Counsel Yvan Jean-Louis informed us that he contacted her
ladyship who informed him that she was unaware of the present
proceedings and had not been served process of the same. Produced and
attached hereto is a copy of the email exchange with Counsel Yvan Jean-

Louis.”

38. After hearing the parties on the notice of motion the Court delivered the following

Ruling:
“1. We have considered the submissions made by the parties before court.

2. We are of the view that the communication attached to the affidavit of Dr.
Suzgo Lungu dated 2nd June 2025 casts doubt in the mind of the court that
2nd Respondent has been served.

3. Accordingly, we order the Applicant to re-serve the 2nd Respondent by
DHL courier with the Reference and all the pleadings filed up to date. The
matter will then proceed in accordance with Rule 27 and other Rules of
Procedure. To that extent the issue of adjournment sought by the

Respondent does not arise.

4. The Court shall give a Ruling on the scope of involvement of the

intervener and until then the preliminary injunction is extended.”

39. The ordey is self-explanatory and needs no further elucidation.
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