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59.  For the above reason, we find and hold that, bearing in mind the provisions of
Article 26, this Court has jurisdiction to examine the acts complained of by the
Applicant. In Halsbury’s Laws of England, 4th Edition, Re-issue Vol. 10, the learned

author defined jurisdiction as:

“By jurisdiction is meant the authority which a court has to decide matters
that are litigated before it or to take cognizance of matters presented in a
formal way for its decision. The limits of this authority are imposed by
statute, charter or commission under which the court is constituted, and
may be extended or restricted by similar means.”
60. Jurisdiction has often been described as being everything (see the case — THE
MV LILIAN S (1989) KLR1). In our case, our limits are the Treaty and it is under that
very Treaty that this Court is being invited to examine acts which are alleged to be
unlawful and in so examining to determine if they are unlawful in accordance with the
municipal laws of the parties. If we did not consider we had jurisdiction in this matter, we
would not take any further steps in this matter because as stated in the case THE MV
LILIAN S (supra) without jurisdiction, the Court should not proceed with a matter further.

The justices in that case stated viz:

“Jurisdiction is everything, without it, a court has no power to make one
more step. Where a court has no jurisdiction, there would be no basis for a
continuation of the proceedings pending other evidence. A court of law
downs tools in respect of the matter before it the moment it holds the

opinion that it is without jurisdiction.”

61. A case decided in the same vein is DIANA KETHI KILONZO & ANOTHER =VS=
THE INDEPENDENT ELECTORAL & BOUNDARIES COMMISSION & 10 OTHERS
(2013) eKLR where it was stated:

“Jurisdiction is indeed comparable to a driving licence, for no motorist can
lawfully embark on a journey without a valid driving licence. Once a judicial

body establishes that it has no jurisdiction to handle a dispute, then it has
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no business proceeding further with the matter. What also emanates from
the Supreme Court decision is that jurisdiction emanates from express

terms of the law.”

62. The Government further argued that this Court lacks jurisdiction because MML
did not raise before the Malawi courts the issue of breach of the Treaty. The
Government therefore argued that MML's claim cannot proceed before this Court
because if it did proceed, then it would be contrary to the proviso in Article 26 which

states:

“Provided that where the matter for determination relates to any act,
regulation, directive or decision by a Member State, such person shall not
refer the matter for determination under this Article unless he has first
exhausted local remedies in the national courts or tribunals of the Member

State.”

63. The Government in its submissions relied on the case THE REPUBLIC OF
KENYA AND THE COMMISSIONER OF LANDS =VS= COASTAL AQUACULTURE -
COMESA Court of Justice Ref. No. 3 of 2001.

64. The Applicant in that case sought various orders against the Republic of Kenya
and the Commissioner of Lands. The COMESA Court of Justice in that case had this to
say:
“Much as this Court may sympathize with the Respondent regarding the
frustrations of his project on the said parcels of land by the Applicants, and
the resultant shyness of the investor funding the projects, the Respondent

may refer a matter to this Court and this Court can exercise jurisdiction

over such reference, only if the Respondent has exhausted all its remedies

in the municipal court of the particular Member State.” (Emphasis ours).

65. To this argument, MML contended that it had exhausted all the local remedies
since its case was the subject of appeal before the Malawi Supreme Court of Appeal

which court finally delivered its judgment.
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66. We find, as stated before, that this Court is endowed with jurisdiction to entertain

this matter.

67. The next issue that the Court should deal with is whether this Court is an original
or appellant Court. The Treaty does define “Reference” as used in Articles 24, 25 and
26 whereby Member States, the Secretary General and legal or natural persons may
refer their cases before the COMESA Court of Justice.

68. The Black’s Law Dictionary respectively defines “Reference Case” and

“Reference” as:

“A Reference is exceptional because the opinion interprets and often

resolves....” and as,

“The act of sending or directing to another for information, service,

consideration or decision....”

69. In the Court's view, when a Reference is filed in this Court, this Court is
mandated under the Treaty to determine the matter as an original court. The party filing
the Reference need only satisfy the provision of the Article 26 by ensuring to have

exhausted the local remedies before coming to this Court.

70. We are a court of original jurisdiction in so far as the matter satisfies the

jurisdictional requirement of Article 19 and 23 of the Treaty.

71.  When a court has original jurisdiction it has the power to hear a case for the first

time as opposed to hearing it as an appellant court.

72. It follows that this Court does not necessarily sit to review the local court’s
decision. This Court has been given supremacy to interpret the Treaty by Article 29 (2)

of the Treaty which provides:
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