REFERENCE No. 2/2001

IN THE COMESA COURT OF JUSTICE
LUSAKA, ZAMBIA.

Coram: Akiwumi, Lord President, Kalaile, Sakala, Ogoola and Mutsinzi LJJ,
Delivered in Open Court on Monday, the 22™ day of October, 2001

Registrar:  S. H. Zwane, Esq.
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For the Applicant: Masauso Ndhlovu, Esq. — Chifumu Banda &
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Sebastian Zulu, Esq. — Zulu & Company

For the Respondents: John Sangwa, Esq. - Simeza, Sangwa and
Associates

Brian Chigawa, Esq. - COMESA

JUDGMENT OF THE COURT

Lord Justice James Ogoola delivered the Judgment of the Court.

The Applicant in this matter, Kabeta Muleya, is a former employee of the 1* Respondent
(“COMESA”). Upon indication of non-renewal of his initial 3-year contract of

employment, the Applicant filed a Reference in this Court dated 26/06/01 (“the Original
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Reference”), seeking the following (summarized) reliefs against the Respondents, namely
a declaration:
(a) to invalidate the Applicant’s Staff Performance Appraisal Report;
(b) to continue the Applicant in his post; and
(c) to order a new Staff Performance Appraisal Report, which should be
subjected to the “bottom-up approach” of the COMESA policy organs

meetings.

As stated in the Applicant’s Original Reference, the above reliefs were based on the
Respondents’ non-compliance with the prescribed procedures governing the non- renewal
of employment contracts of COMESA employees. In particular, the Applicant
highlighted Respondents’ failure to comply with the procedures relating to the evaluation
of his Appraisal Report; illegality of the “special leave” that was forced upon him
contrary to the Staff Rules of COMESA; and irregularities, unfairness and non-
transparency in the Council of Ministers” decision-making process (in Cairo) not to have

his contract renewed.

From all the above, the Court concludes that the Applicant’s primary cause of action as
pleaded in the Original Reference was the alleged illegality of the various procedural
steps taken by Respondents in processing the Applicant’s Appraisal Report under the
then existing contract. Similarly, the reliefs sought by the Applicant were limited only to
certain declarations, the cumulative effect of which sought to reinstate the Applicant’s

employment status quo ante.

During the pendancy of the Original Reference, the Applicant filed two preliminary
applications that seek to amend his Original Reference. The First Preliminary
Application (filed on 26/06/01) sought to correct certain cross-references in the Original
Reference. That was a purely technical matter on which more need not be said. The
Second Preliminary Application (dated 29/08/01) seeks to amend the Original Reference,
as well as the Reply to that Reference. The proposed amendment comprises the addition

of a prayer for Damages (both special and general), including: (a) salary, allowances,
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and gratuity, to be computed on the basis of the 4 — year period of the non-renewed
contract; (b) general damages for disappointment, distress, annoyance and frustration;

and (c) general damages for future loss of earnings.

It is conspicuously evident that quite apart from introducing a completely new element in
the reliefs hitherto pleaded by the Applicant, the proposed amendment would most likely
introduce a new cause of action, based on failure to renew his contract. In the course of
the oral hearings of this Application, Applicant’s counsel expressed their intention to

abandon two elements of their present amendment, namely:

(i) the prayer to compute salary, emoluments, etc, based on the 4-year period.
Instead those computations would now relate only to the 3-month period of
notice that should have been given to the Applicant prior to the expiry of his
contract of employment;

(ii) the prayer for general damages for disappointment, distress, annoyance and
frustration — since this element is intertwined with the 4-year period of the

non-renewed contract.

At the time of the oral hearings, however, the Applicant had not as yet consummated his
expressed intention to abandon those elements, in as much as the formal application in
that behalf was still to be filed in the Court. In any event, notwithstanding the
abandonment of the above prayers, the Court would still be left with an amendment that
seeks to introduce matters that are completely new, in the sense that they were not at all
pleaded in the Original Reference. More importantly, “a new claim raised subsequently
to the application cannot be saved by severing it and treating it as a separate action” — see
the decision of the European Court of Justice in the case of Weisserfels v European
Parliament, 26 October 1993, Case T-22/92, paras 27 — 29.

The Rules of Procedure of the Court do not provide directly for amendments of

pleadings. Nonetheless, guidance is to be had from at least three sources. First, the
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